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SILENCE =DEATH:
ADs, FEMST THEORY AND THE STATE
by Molly Dwyer
By dinnertime Friday, they were noticeable. On Saturday they were ubiquitous. Pink triangles. Everywhere. It was the
weekend of October 11, 1987 and 500,000 people were pouring into Washington D.C. to take part in the National March
for Lesbian and Gay Rights. The triangles were pink, the same badge used by Hitler to distinguish gay men and lesbians
in Germany, the occupied territories, and concentration camps during the Second World War. There were pins and buttons and t-shirts and earrings. Everyone was marked, either by a triangle or by the absence of one. Dupont Circle was
packed with people lining up for ice cream and Mrs. Field's chocolate chip cookies; people streaming out from the subway
cheering at the sight of the crowd; people sitting on the steps in front of shops and businesses watching the multitudes
surge past; people hanging out by the subway entrance and in the park waiting to meet up with friends; gangs of people
wandering the street, window shopping and menu reading. The line of people trying to get into Lambda Rising bookstore
snaked in and out of the crowd for about a block. The traffic was bumper to bumper. A silver Mercedes, driven by a
lone man in a suit, cut off a small car full of people. The man driving the small car stuck his head out of the window
and screamed, "What are you, straight or something?" People on the street yelled and applauded and cheered.
Marchers gathered at the Ellipse at noon on Sunday to wait patiently for their turn to "step off' and begin the twenty
minute walk through Washington, past the White House, to the Mall and the rally. A large group of people with AIDS
formed the start of the procession. Many were in wheelchairs. Some breathed oxygen from tanks wheeled alongside them.
All were supported by friends. The purple lesions of Kaposi's sarcoma marked its victims more painfully than their pink
triangles. Some people simply carried signs with the names of friends and lovers who were too sick to make the trip,
or had died.
Many of the sick had made an arduous trek from the west coast in spite of discriminatory treatment by airline workers
reluctant to accommodate them. Many had come from New York City on a crowded commuter train offered by Amtrak
at the last minute in an effort to allay the controversy surrounding its decision not to provide the more comfortable high
speed train which had been promised originally.
The March moved slowly, state by state from west coast to east, through streets lined with cheering sign-carrying
people. The atmosphere was one of strength, frustration and fun. The call was for basic recognition under the Constitution and, even more centrally, an end to the Reagan administration's gross mishandling and denial of the AIDS crisis.
The New York contingent provided a graphic illustration. It arrived at the Mall at 5 o'clock, five hours after the marchers
had first gathered on the Ellipse, spirits still high. Hundreds led the way wearing black t-shirts emblazoned with a pink
triangle and the words "silence= death."
On one end of the Mall, hundreds of thousands of people danced and mingled and applauded and cheered the various
performers and speakers who made up the well-orchestrated rally. On the other end of the Mall, there was a completely
different scene. You stepped across the sidewalk and you felt it: the silence, broken only by sobs that seemed to come
from some deep, inconsolable place.
The Names Project is a huge quilt fashioned from thousands of three by six foot handmade cloth panels, each one
representing someone who has died of AIDS. The Project brought 2,000 panels to Washington. Project coordinators
had to leave another 1,000 or so behind because they couldn't afford to fly any more weight this trip.
People walked silently around the quilt, speechless at its enormity, at the pain and loss it represents. One panel was
sewn from the favorite shirts of the man for whom it was made. One had a worn and faded jean jacket on it. One had
guitar. Several had photographs. Many had poems. Still others just had names and dates. All had been made with love
and in grief. Worried, nervous faces walked around the quilt looking for a particular name, hoping they wouldn't find
it. You could hear an audible intake of breath when the name was spotted, and then see tears well-up, spill over. For
many, seeing the name of a loved one on the quilt represented a final closing: the concrete recognition of loss. One grief
stricken man threw himself over the name of his lover. Another man just stood at one comer of the quilt, tears streaming
down his face, and said over and over, "six of my friends are out there." Friends and strangers held one another as they cried.
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seminar on feminist theory and the law.
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As of July 20, 1987, there were 38,808 diagnosed
cases of AIDS in the United States alone; of those, 22,328
have died.'

AIDS is a disease with far-reaching political implications. Fear and uncertainty surround any discussion of the
disease, and with these, discrimination seems a spontaneous outgrowth. All areas of civil rights litigation have
swelled in the wake of this epidemic: employment discrimination, sexual orientation discrimination, prisoners rights,
education law, immigration law, and so on. The arguably
weak cornerstones of much recent Fourteenth Amendment
and civil liberties litigation, equal protection and the right
to privacy, are being seriously threatened by the current
favored problem-solving method:
Administration's
2
Testing.
AIDS should be an important topic for feminists, but
feminist theory has yet to catch up with the phenomenon.
It is a very hard topic to write about. I have a sense that
there are a lot of people contemplating the subject and
thinking, "Hmm. It's important - but so complicated.
Where do I begin?" There are so many issues that come
together under a single 'topic,' so many unasked and
unanswered questions. This essay is not intended to provide answers, it is intended to ask questions. It is a working paper. It is a beginning.
I face this topic wary of falling into the trap laid for
feminist historians, Rosalind Rosenberg and Alice
Kessler-Harris, during the Sears case.' Attorneys for Sears
wanted to show that there was a historical basis for their
assertion that women did not want to move into the commission sales areas traditionally reserved for male employees. Sears' defense argued that when offered the opportunity to go on straight commission, women "chose"
not to take the financial risks associated with commissioned work and opted instead for the more secure but
lower paying jobs within the retail industry. Sears is the
largest retail employer in the United States and the implications of a decision mandating comparable worth pay scales
there would have had far-reaching implications for women,
who typically earn 59 cents for every dollar earned by men.
During the course of this trial and in the resulting opinion, feminist theory and feminist voices were twisted and
manipulated to serve the interests of the status quo. Before
this trial, Rosenberg and Kessler-Harris would probably
have considered themselves as colleagues. At least they
were working toward a common goal. As feminist historians, they engaged in the important task of unearthing
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and speaking women's history. Each was considered an
expert in her field. The two women did not, however, share
the same writing style, methodology or, necessarily, conclusions. As a result, Sears' defense was able to use
Rosenberg's work to support its assertion that women actively chose to take and remain in lower paying jobs.
Rosenberg's work lent itself most readily to the yes and
no answers required by our judicial system. Kessler-Harris's
rebuttal testimony described how women's work patterns
have changed over time and as a result of historical trends,
i.e., women moved into traditional male jobs during World
War II. She argued that women's work opportunities and
so-called employment choices were shaped by employers'
decisions, not individual choice. Rosenberg's testimony
made it appear that women's work choices occurred in a
vaccum. Women always chose the same types of work.
The counter-argument that these choices were Informed
and determined by external factors such as the availability
of childcare did not fit well within the exacting yes or no
atmosphere of the courtroom.
Thus, in a major legal battle with far-reaching feminist
implications, feminist was pitted against feminist. Rosenberg's work was manipulated to help Sears maintain the
status quo against the Equal Employment Opportunity
Commission's demand for comparable worth pay scales.
A victory for the EEOC would have brought women's
salaries into line with men's in the process of acknowledging that broad, external, social factors influence and determine women's employment "choices." Rosenberg's scholarship lent itself more readily to the confines of a male-defined
state and Sears did not hesitate to use it. The strategy
worked within the context of a legal system seeking
justification for the status quo. Despite the case's outcome,
it holds a valuable lesson: we must learn to be wary of contexts in which the voice of feminist theory can be distorted,
to anticipate ways in which feminist words may be used
against women.
In this light, I question the work of Catharine
MacKinnon, the prominent feminist legal theoretician. Her
work has served to fuel what have become known as the
Sexuality Debates in general, and the anti-pornography
movement in particular. I am interested in MacKinnon's Idea
that male dominance and female submission have been institutionalized within heterosexuality. Sexuality is a form
of power. Gender is socially constructed, and it embodies
sexuality, not the reverse. Women and men are divided by
gender, not made into the sexes as we know them by the
social requirements of heterosexuality. These requirements,
however, institutionalize male sexual dominance and female
sexual submission. If this is true, says MacKinnon, sexuality is the linchpin of gender inequality. This idea could
be taken in many different directions, including toward a
regulation of sexuality in an attempt to cure its inherent
inequality. Thus, MacKinnon stresses the need for a
feminist theory of sexuality. As a next step she then
acknowledges that since this theory would have to be
INTHE PUBUC IMEREST

played out within a state, it would have to be accompanied
by a feminist theory of the state in order for it to have any
effect. I want to try and examine MacKinnon's thinking
about sexuality and the state as it applies to AIDS. I am
concerned that AIDS might provide a context in which her
eloquence, her words, her power, can be twisted and used
against those they were intended to empower and liberate.
Even so, I believe that scraps of her theory can be salvaged by feminists to be used to our collective advantage.
AIDS and the controversy and confusion surrounding
it lends itself to a discussion of where feminism is going
and what questions we must ask and answer if we are going to steer it and ourselves in a positive direction.
AIDS is a sexually transmitted disease that has
become linked to sexuality through social construction.
Each of us comes to an understanding of AIDS by virtue
of the information that trickles down through political,
scientific, and media channels. At each level, decisions are
made about what to say, what not to say, and, how to
say it. What we're told and what we're not told come
together to mold the construct that is AIDS. As a social
construct, the disease loses its biological roots. Because
AIDS has most often been described in terms of who gets
it rather than what causes it, the construction has been
of perpetrators and victims. As such, people with AIDS
or people threatened by it, at risk, are cast as immoral, inferior, them, Other.
I see AIDS as being linked in some fundamental ways
to the Sexuality Debates. These debates have centered
around questions of sweeping First Amendment protections
for diverse and often controversial sexualities ranging from
homosexuality and lesbianism to sado-masochism and
man-boy love. Any attempt to impose limitations on sexual behaviors and preferences is seen by the so-called prosex side as an infringement of fundamental liberty, privacy,
and free speech rights, as well as an attempt to legislate
heterosexuality and the traditional nuclear family. On the
other side of this is the anti-pomography argument which
points out the exploitation, violence and misery within the
sex industry and maintains that Feminism is best furthered
by acting to eradicate this source of women's oppression
and embodiment of male dominance and female
submission.
A discussion of AIDS against the backdrop of these
competing visions of Feminism presents some of the same
confusions. The same breadth of scope. The same questions about sameness, about difference. The same risks
of misinterpretation and misapplication. After all, both this
disease and our response to it are being played out within
a confused and disjointed feminism and a male-defined and
structured state. AIDS has spread during the time that the
Debates have split and/or conflated the issues of sexuality
and violence. Just when feminism is most divided and confused about sexuality, AIDS has surfaced as a sexuallytransmitted disease linked to sexuality that affects minority populations disproportionately but whose control reSPPiNG 1988

mains in the hands of the traditional white male heterosexual establishment.
More than ever, we as women and as feminists need
a workable theory of sexuality and the state as we face
a uniformly deidly disease which has been fused with sexuality. Feminists need to make an effort to see AIDS as
more than a disease, but in a way that looks beyond the
construct offered by the traditional information sources.
In many ways, AIDS acts as a metaphor for a wide range
of confusing issues women face as a diversity of minority
voices. Because of the manner in which the disease has
been constructed by and within a male-defined state,
women stand threatened by death, both real and
theoretical. The stakes are high. AIDS kills people. There
is as of yet no cure. If there is a cure, its discovery is being
hindered by racist, sexist and heterosexist policy-making.
In the wake of such a clear-cut epidemic, the state has an
ostensibly "compelling" interest to intervene and act in an
effort to alleviate the problem, to protect its citizens in keeping with its historical patriarchal roots and functions.
On a theoretical level however, the issues are not so
clear-cut. Both through action and inaction the state defines
and shapes a crisis. White heterosexual men define and
shape the state. Where is there room for different voices?
The rest of us are being lumped together as Other, left outside the discourse. Each of us must face the fact that this
disease is being cast as one which people get as the result
of "bad" behavior and that treatment, research and proposed and actual legislation are all being molded to protect the good from the bad, to cut away the expendable.
AIDS highlights the need for some sort of coherent feminist
theory about sexuality and about the state. There is an
urgency to this situation and we have been caught
unprepared.
AIDS is a disease transmitted through sexual contact,
through blood and sexual fluids. We don't want to talk
about that. These are not considered proper topics for
public discourse. Instead, it is apparently more palatable
to those in charge of filtering information to us to speak
in terms of "who" rather than "when" and "how." This concern with "who" ignores the fact that information about the
"when" and "how" could save our lives. Certain sexual practices are more likely than others to lead to the transmission of the virus. One can change and modify sexual activities. If one is unwilling or unable to abandon the most
risky behaviors, then s/he can successfully reduce the risk
by using barriers such as condoms and dental dams and
gloves.
AIDS has been constructed as a disease transmitted
by sexuality rather than sex. The cost of this construction
is high. The feminist idea of a woman-defined sexuality was
meant to be empowering to women because women would
be the sources of the definition. To re-define sexuality on
women's own terms necessarily meant that each woman
would be free to explore and discover what sexuality meant
to her. Ironically, this exploration led some women to define
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a sexuality which denied free ranging exploration. In outlining the importance of banning pornography because of its
inherent and explicit sanctioning of violence against
women, the anti-pornography theorists took advantage of
First Amendment protections they would deny others.
Their very arguments against pornography might well be
banned by the anti-pomography statutes they advocate as
solutions. For these women, in Simone de Beauvoires terms,
The Question had become The Answer, and the prosex/anti-por Sexuality Debates began to rage, splintering
the feminist movement with divisiveness and acrimony.
These arguments take on a new significance in light of
AIDS and the real threat that feminist theory will be used
against a whole spectrum of oppressed and disenfranchised
populations in the United States, including women.
Catharine MacKinnon spends some time developing
an analysis of rape that seems to lend itself to this discussion of AIDS. 4 Her rape analysis can function as a
metaphor for the social construction of AIDS. To
manipulate MacKinnon's terminology, within both the traditional and current structure of American society white
heterosexual men define who is "rapable." To be "rapable"
is, by definition, to be a "woman" or, not a "man." The
rapable may be raped, but only the rapable. In other words,
if "women" are raped, that is to be expected, given this male
construction. "Men," in contrast, are unrapable by definition. They cannot be raped. Men also define who is "rapist."
To be a rapist is by definition to be not a "man." Men have
defined themselves out of this paradigm. White heterosexual men remain at the core of power, determining who will
move to the outside of this circle. In the context of a discussion about AIDS, those considered to be "at risk" are constructed as "rapists." They are considered to be "deviant"
in some way. Gay men, bisexual men, prostitutes and drug
users get AIDS as the result of some wrongdoing.
Hemophiliacs get AIDS as the result of a flaw, an abnormality. All these groups then give AIDS to others, read
white heterosexual "victims." Rapists continue to be cast
as outside the white male heterosexual referent: they are
homosexuals, bisexuals, prostitutes, drug addicts,
hemophiliacs. People who contract AIDS are seen as having been tainted by their membership in or association with
a "deviant" group.
In the traditional construction of rape, men were able
to remain outside the act, neither rapist nor rapable. This
same construction was possible during the early years of
the AIDS epidemic. The disease could be cast as affecting
"deviant," non-"male" groups and so the rapist/rapable
paradigm could be contained. As AIDS began to appear
in women and children, men could still remain aloof from
the construct because women and children were not "men"
and therefore easily fit within the rapable context. The traditional imagery remained unchallenged. Today however, the
implications and effects of AIDS touch everyone. Given
the lengthy incubation period, no one can escape, including
white heterosexual men.
4IN

As a result, basic definitions and associated imagery
are changing. Men are defining themselves into the construct by adopting the most sympathetic of the two options. White heterosexual men are beginning to define
themselves as "rapable," and so, the definitions begin to
take on new meaning. "Rapable" no longer means "woman"
and no taint or culpability is attached to those who get it.
This disease has been done to them, they have been acted
upon in some way by someone. Men are victims, plain and
simple. They have been violated. Men can be raped. So
now, this rape must be stopped, punished. Men must be
protected from rapists.
When AIDS was thought to be contained within apparantly discrete populations outside the sanctioned norm
of white non-drug using heterosexuals, no protective
measures were put forth. The fundamentalist right declared
that AIDS was God's wrath for immorality. Many
mainstream Americans shared this view and looked the
other way. As it became clear that the spread of the
disease was not going to be so conveniently contained, the
reaction was to re-shape and re-define the rapists and the
rapable categories so as to insulate the white heterosexual
male core of power from responsibility while maintaining
the integrity of the Norm. Soon, however, it seemed as
though the definers had defined themselves into a corner,
and thus the definitions began to change. As the white male
heterosexual state tries to protect itself from this disease
some have called for the quarantine of "rapists" and mandatory testing designed to weed out the potential rapists
- those who have been infected but are not yet sick. These
protective strategies are more often than not infringements
on the constitutional rights of those cast as suspect.
It is no wonder that the reality of the spread of AIDS
has caused so much confusion and revamping of definitions. The disease has been connected to sexuality from
the start. It has been linked to deviance. It has been seen
as pitting Normal against Other. The fact that white
heterosexual men are getting the disease threatens the
whole social construct of normality. The very idea that there
are discrete and insular populations of "others" is called into
question. If the current power structure and existing constructs of gender and race and class are to remain unquestioned then those in power necessarily have to manipulate
the definitions in order to protect themselves and the status
quo. Re-defining has become a political survival strategy.
In keeping with this definitional power, it seems to me
that there is a strong connection between the homosexual
and the feminine. The negative imagery surrounding each
group's definition in relation, or in opposition, to white
heterosexual men, lingers even in the face of the fact that
all sorts of people contract AIDS and that it is more likely
that women contract AIDS through contact with men than
vice versa. In the end, then, no matter what situation we're
talking about - whether it be the criminalized consent interpretation crime of rape or the spread of a deadly disease
- the construction, definitions, imagery, and rules are put
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forth by men. To paraphrase MacKinnon, male power produces the world before it distorts it. "Women's situation
offers no outside to stand on or gaze at, no inside to escape
to, too much urgency to wait, no place else to go, and
nothing to use but the twisted tools that have been shoved down our throats."'
From the reporting of the first AIDS cases, we have
been inordinately concerned with "who" gets it. AIDS has
been linked to lifestyles and morality from the start. We
seem to have lost sight of the fact that it is caused by a
virus. Instead, we say that it is a disease of gay men, of
promiscuous people, of prostitutes, of intervenous drug
users, of people who have sex with intervenous drug users,
of Haitians. These people are cast as Other. We're safe.
They will get it. If we're not one of them, we don't have
to be concerned. If a child or some perceived non-other
dies, they are cast as victims. Denial is rampant.
When the medical and health institutions in this country first began to see AIDS cases, they jumped to
characterize it as a gay disease. Prevention was simple.
Gay men should just give up sex. Their sexuality was expendable. The gay community, however, did not acquiesce
in this attempt to control their sexuality. The community
said no, "Our sexuality belongs to us; We will control it."
This response was not automatic and there was a great
deal of confusion and controversy within the large, visible,
urban homosexual populations. There was stubborn,
desperate denial at the beginning stages of the epidemic.
Many gay men thought that the threat of AIDS was being
exaggerated in an effort to contain, if not eradicate, their
sexuality and lifestyle. Early efforts to close down gay bath
houses in San Francisco were met with protests, picket
lines and angry cries of discrimination. Gay advocates of
this prevention policy were shunned as traitors. The political
maneuvering within the gay communities, however, eventually brought the AIDS issue within its own control. The
construction of the disease and the ways to contain it were
taken over by gay political leaders. The community actively chose to acknowledge the disease and take responsibility for it, managing from within rather than submitting to
control from without. 6
Organizers launched huge, extensive, explicit educational programs throughout gay communities. As a result,
safe sex has now become the norm. People are working
together to prevent the spread of the disease. At the same
time, these communities have developed vast networks of
care for those afflicted with AIDS, sick people discriminated
against in all areas of life and death. Urban gay communities have grown stronger and more unified in the
face of AIDS. The rate of new infection in these communities is virtually zero.
An interesting question at this juncture of the discussion is, why is it that the strongest political bond existing
currently between men and women is the one between gay
men and lesbians who have joined in a coalition against
AIDS? This seems a curious development. Is it just comSPRING 1988

passion? Is it the common bond of homosexuality; a
response to an attack from outside? Many lesbians wonder
out loud whether the coalition would have been forged if
it were lesbians who were getting sick. Would gay men
bring them food, empty bedpans, change the sheets, do
the laundry, walk the dog? I'm not sure. In some ways, it
would seem that lesbians would be the least likely group
to be up in arms about the state and AIDS. Lesbian sex
doesn't seem to lead to AIDS. Lesbians could easily interpret the statistics as exempting them from care - AIDS
is a gay male disease; AIDS is a male disease; it doesn't
affect lesbians. One might expect a resurgence of lesbian
separatism. Instead, apparently across race and class lines,
lesbians have lined up with gay men in demanding civil liberties for people with AIDS and state intervention to stop
the dying.
One wonders whether other such coalitions might
develop. Could AIDS ever become an issue of commonality
among women, among Others? If the social construction
of the disease remains unchallenged, I don't think it can.
Right now, people seem unwilling and reluctant to recognise
AIDS as a threat to their particular group. There is no
doubt but that association with the disease brings with it
compound discrimination. "Of course there is a high incidence of the disease in black and hispanic communities:
They all use drugs; They are promiscuous." Each of us is
too caught up in finding a source, pinning blame. I think
we might be missing an opportunity to make some inroads
politically, both within feminism itself and in the political
arena at large. Substantial social change seems unlikely
amidst incoherent competing factions. A broad-based coalition of Others seems to be a goal worth achieving. What
we need is a common ground.
And so, regardless of any suspicions one might have
of a coalition between gay men and lesbians, the fact remains that rest of the country could learn a great deal from
the gay community. Instead, denial reigns supreme.
Because of its link to "undesirable" lifestyles, individuals
and communities alike are unwilling to connect themselves
to the disease in any way, even to a demand for funding
and research. The risk of discrimination is real. The risk
of compounding the discrimination that already exists is
also real. Everyone knows there is homosexual activity in
prison yet condoms and safe sex guides are not distributed
in prisons. Everyone knows that IV drug users share
needles yet there has been no large scale move to distribute
free clean needles to users. Black and Hispanic urban communities are becoming infected at an alarming rate yet this
is simply shrugged off as a problem of "lifestyle" by white
observers and downplayed by minority leaders for fear of
drawing additional recrimination to the community - a
situation analogous to the early attitudes within gay political
circles.
Magazines are filled with photographs of beautiful
white women stating that "I'd do just about anything for
sex, but I won't die for it." These ads are for condoms. Yet,
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the ads don't address a woman's predicament when the
man won't use the condom, when he leaves her just for
asking. Is she supposed to force him to use it? Give up
sex? She already shoulders the burden of birth control. It
now appears as though she is going to be held responsible
for survival as well. It was recently announced that each
home in the United States will receive an AIDS information packet. This packet will stress the traditional
monogamous long-term heterosexual relationship as the
foundation for disease prevention. Here is an example of
a point where gender discrimination, feminist theory and
the social construction of AIDS come together. Will women
be "asked" to give up their sexuality in the same way gay
men were, and will women have the presence of mind to
say no, to take control of their sexuality rather than sacrifice
it?
I agree with Catharine MacKinnon's idea that feminism
fundamentally identifies sexuality as the primary social
sphere of male power. The centrality of sexuality emerges
not from Freudian conceptions but from feminist practice
on diverse issues including abortion, birth control, sterilization abuse, domestic battery, rape, incest, lesbianism, sexual harassment, prostitution, female sexual slavery and
pornography.'
There is an urgent need within feminism to forge a
political theory centering upon sexuality: its social determination, daily construction, birth to death expression and,
ultimately, its control by men. Sexuality is central to
feminism. But, along with this theory, there must also be
a feminist theory of the state. MacKinnon is arguably at
her best as she eloquently articulates the need for such a
theory. A system of sexuality exists within a system of the
state. Both of these systems are constructed, defined and
controlled by white heterosexual men. Iffeminism is to survive and progress, we must tackle the complexities not only
of sexuality but of the state. What is it, who controls it
and, most importantly, what do we want it to be? If we
expect or assume that the state can somehow be effective
in coping with the AIDS epidemic, these questions are all
the more urgent.
Because feminism lacks a theory of the state, feminist
theory has been stuck between the liberal theory of the state
and the left theory of the state." In the liberal tradition,
women portray themselves as an interest group within the
pluralistic society that is the United States. This liberal
analysis calls for organization and mobilization. It calls for
political participation. In this tradition, there is no mention
of the state being male-defined. Liberal theory says that
there is a need for women to declare that they are the same
as men, are in possession of the same "bundle" of rights.
Liberalism demands that the state intervene on the part
of women in order to help secure rights in the event of a
conflict. The state functions as both equalizer and neutral
arbiter of competing rights claims.
The left scenario portrays the state as a tool of male
oppression; the law as its language of legitimation. Race,

class and gender function as boundaries. Here, women
working within the system are co-opted by it. In this tradition, women participate in their own subjection. The state
then, is either the yellow brick road or a Kafkaesque
nightmare of self- subordination with women mired in male
language, trapped through political participation on male
terms within a male-defined political arena. The state is all
or nothing.
MacKinnon's arguments in favor of the development
of a feminist theory of the state led her to try and legislate
against pornography. I have always been wary of this particular praxis. In the wake of a sexually-transmitted disease
that is fatal, the first prong of attack has come from the
right in the form of an "I told you so." According to the
right, AIDS is a punishment for promiscuity/homosexuality.
Its cure is abstinence. While the anti-pornography ordinances may not rule out freedom of sexual expression
altogether, they do rank sexual practices and lead to a
hierarchy of sexualities - the preferred categories are traditional, monogamous and safe - normal. These ordinances
also arguably lend themselves to interpretative abuses
which might well lead to the actual criminalization of certain sexual practices. In light of the AIDS panic, some local
municipalities and the federal government itself might try
to outlaw or restrict homosexuality, not to mention a vast
array of heterosexual variations. Jesse Helms, William F.
Buckley and others, have called for the quarantine of
"homosexuals and people with AIDS." Children with AIDS
are kept out of school or isolated within it. Widespread HIV
testing has already led to rampant discrimination and to
a chilling effect on sexual expression. People perceived as
gay are tested. Therefore, if you can keep your sexuality
a secret, if you can pass as straight, maybe you won't have
to take the test. Fear of testing-based discrimination forces
people to deny their sexuality and thus serves to reinforce
images of deviance. It is a step backward.
The concern here is that we as feminists have a
schizoid view of the state which helps to ensure our ongoing subordination. Help Me? Stay Away? In an effort to
secure rights within the confines of a liberal state, we have
succeeded in individualizing privacy so as to carve out some
sort of autonomy over our own bodies. This privacy is our
sexuality and our sexuality (gender) might well be our subordination. The new found "right" to privacy thus keeps us
from coming together collectively in our oppression and
denies us access to state support. It has been said that
"privacy can only keep some men out of other men's
bedrooms." The fact is that the state can and will interfere
with an individual's privacy. The Hardwick decision reminds
us of that. 9 When the men in other men's bedrooms are
cast as Other, privacy can be used to force them out. When
the men in those bedrooms are considered to be within
the Norm, privacy acts as a shield protecting them from
the state. The state can prohibit consensual sodomy and
nevertheless refuse to apply the prohibition to heterosexual couples. The public/private split has been both liberating
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and constricting. At best the split is problematic. At worst,
it just doesn't work.ro But, because the rights model works
sometimes, we hang on, go back, try again. The left offers
a basic critical tool, but what is the next step? What are
we going to build? Rights language is so entrenched within
our society, even the most leftist is loathe to let go. A Left
criticism of the inequities inherent within our existing power
structure leaves the critic powerless before it. Without a
common ground, each dissenter stands alone to yell into
the wind.
In a Left moment, the state functions as a legitimate
oppressor, the law its ideology and tool of repression. In
a Liberal moment, each rights claim is up for grabs. The
law is available as a useful tool. There are no predetermined outcomes. In the face of our confusion about how to
view the state, we confront the reality of AIDS.
If we face AIDS with a leftward vision of the state we
will be wary of legislation. If we face AIDS with a liberal
vision, we will look to the law to solve the conflicts of interest. Without a feminist vision, we will never stop to question the fundamental referents common to both the left and
the liberals. We will never see "male" as a position. We will
continue to see the male-defined state as the way things
are and its judgments, whether they be to help or to let
alone, will exist unchallenged.
We as feminists must think about AIDS, about ways
to alter our sexual activities to ensure safety for ourselves
and for our partners, about the serious ramifications this
disease and the fear and political action surrounding it have
for our lives. We must ask ourselves about the meaning
behind our readiness to see AIDS as a disease of Others,
about our governments refusal to treat this as a widespread
and devestating illness. Why aren't condoms advertised on
television, in newspapers, on public transportation? Why
are we reluctant to discuss the sexual practices that are
the most risky? What risks do we face when we discuss
sexual practices and sexuality? If we sever sexuality from
gender, will we be able to form a broad-based coalition
grounded in difference? Should we continue to struggle
toward some sort of sameness or will we be able to find
empowerment within diversity?
We saw in the Sears case the way in which our words
can be manipulated and twisted to further causes which
are far from our intentions when they were written. Is it
possible to formulate a feminist theory of sexuality and the
state that would serve our own interests and not prove fodder for those determined to preserve the status quo? It must
be. But, admittedly, the task seems daunting.
Is rights analysis appropriate in an AIDS context? How
can we protect the rights of people with AIDS and, at the
same time, protect the rights of people trying to avoid contagion? Who do we want to protect and from what? It
seems to me that the minority voices caught up in the web
of the state need to be freed from victimization and uncertainty, need to be freed from the defining, constructing,
blaming white male voice. How one achieves this, short
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of revolution, is the tricky part. A logical starting point must
be a feminist definition of the state. It is dangerous to content ourselves with feminist-oriented outgrowths of a maledefined, male-interpreted legal system operating within the
context of a male-defined world. What do we as feminists
want the state to be? What do we want from it? We must
decide and choose - not be told.
The gay community has fashioned and made use of
a symbol of women's community, a quilt, to create a graphic
and moving testament to a tragedy. Feminists must make
another sort of quilt, a quilt of theory: bits and pieces sewed together to form a whole. Standing before the whole
created from bits and pieces of people's lives, the urgency
of our own creative project becomes manifest. The Names
Project is expanding as we try to figure out where to begin.
There are many important and complicated political
issues caught up in the AIDS epidemic and our response
to it. This essay only begins to scratch the surface, but it
is important to realize that in the case of AIDS what we
don't talk about not only leads to political disempowerment,
it can kill us. Contrary to popular belief, things don't go
away just because you don't think about them, don't talk
about them, don't question them. Wishful thinking isn't the
answer. Questions are an important first step. Our fear and
failure to tackle these complexities threaten each of us with
death on levels theoretical, political and physical - every
day. Silence equals death. This is just my first shout.
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1. Radical America, vol. 20, no. 6 (1986) at 2. This entire issue
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3. (cont'd)
Rosenberg's work highlights the differences between men
and women and her testimony for Sears at trial stressed her
belief that women's employment patterns were a matter of individual choice. "Men and Women differ in their expectations
concerning work, in their interests as to the types of jobs they
prefer or the types of products they prefer to sell." Kessler-Harris
was hired by the EEOC to rebut this testimony. She
stressed her belief that it was employer choice that determined women's work patterns. "What appears to be women's
choices, and what are characterized as women's 'interests' are,
in fact, heavily influenced by the opportunities for work made
available to them ... Where the opportunity has existed,
women have never failed to take the jobs offered... Failure
to find women in so-called non-traditional jobs can thus only
be interpreted as a consequence of employers' unexamined attitudes or preferences, which phenomenon is the essence of
discrimination."
4. See Feminism, Marxism, Method and the State: Toward a
Feminist Jurisprudence,8 Signs 635-658 (1983).
5. Ibid.
6. See generally.Randy ShIlts, And The Band Played On (1987)
and, Frances Fitzgerald, Cities On A Hill (1986).
7. Catharine MacKinnon, Feminism, Marxism, Method and the
State: An Agenda for Theory, 7 Signs 515-44 (1982) at 529.
8. MacKinnon, supra at note 4.
9. Bowers v. Hardwick, 106 S. Ct. 2841 (1986). The Supreme
Court held that a Georgia sodomy statute did not violate the
fundamental rights of homosexuals, noting that the fact that
the conduct occurred in "the privacy of the home" did not affect the result. Michael Hardwick was arrested when the police
literally burst through his bedroom door as he was engaged
in consensual sex with another adult, an adult who happened
to be a man.
10. Alan Freeman and Elizabeth Mensch, The Public-Private
Distinction in American Law and Life, publication forthcoming in the Buffalo Law Review (1988).

WANAQUE, N.J.
"With Easter on their minds, residents and leaders of
this suburb gathered Good Friday to stop the state from
moving 120 AIDS patients to a nursing home here.
Children on vacation protested, too. Carin Olson, 8 years
old, handed out fliers titled "Keep AIDS Out of Wanaque."
Her father, Ed, a carpenter, was up all night making signs:
"Don't Bring the City to the Suburbs" "We Need State Aid,
Not AIDS From the State."
For more than an hour, their Mayor, Angelo Cutillo,
led them in circles around an A & P parking lot across from
the nursing home. A blind man, Phil Behnke, marched in
front and spoke of the dangers of AIDS contaminating
Wanaque. "You'll have the whole area infested," he said.
Ken Higgins, a civic association leader said he was a
big believer in the Not In My Backyard theory. "These AIDS
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people come from a decadent society," he said. "I'm talking about sex and degenerates passing drug needles In
Newark. They don't want them in Newark. Newark says
Nimby. Well, don't put them in our backyard. We believe
in Nimby too! Nimby! You said, Nimby! That's what we
believe.
The more they marched round and round, the sadder
the Rev. Angelo Gambatese, a local priest, looked. "This
is Good Friday," he said softly. "Good Friday! This is terrible."
Last month the state signed a deal with the Wanaque
Convalescent Home. The Wanaque home agreed to take
120 AIDS patients and in return, the state expedited the
owners' application for a new nursing home for the elderly
in nearby Bloomingdale.
The Wanaque center would be the largest grouping of
AIDS nursing home patients in the state. "The beds are
badly needed," said Paul Langevin, an assistant state health
commissioner. New Jersey has the fifth most AIDS cases
nationally; Passaic County, where Wanaque is located, has
the third highest AIDS count in New Jersey.
Last week, the state planned to move AIDS patients
from hospitals - where care costs $750 a day - to the

convalescent home - where care will cost $350 daily. But
it held off because of the protest. The state now says AIDS
patients will be moved soon. Many here - even supporters
of the home - were angry the state held no public information session for this town of 11,000. "Should we have?"
said Mr. Langevin. "Perhaps. But we're trying to play it
down. We don't announce every time AIDS patients go to
a hospital."
The 100 protesters learned about it from the local
newspapers. But many said even ifthey had been told, they
would still be opposed. Said Mike Ryan, a civic leader: "If
they're drug abusers, they belong in the inner city and who
knows where they're from if they're homosexual. I don't
have anything against them, but why should they be next
to my house? Who's going to visit a drug addict? Whos
going to visit a homosexual? Another homosexual! They
go after your children. I have a 4 -year-old son."
"Isolate them!" shouted John Trusewicz. Lorraine
Poliey, a nurse at the home who took part in the protest,
said 21 workers have vowed to resign when AIDS patients
arrive. ... "
From "On Good Friday, Nimby Views of AIDS Patients" by Michael
Winerip. New York Times, col. 5, B1, April 5, 1988.
*For more information about The Names Project at Its upcoming tour
of major U.S. cities, contact The Names Project, Market Street, San Francisco, CA 94114.
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